
Delaware Election Law Review

Kyle Evans Gay
Connolly Gallagher LLP
302-888-7916
kgay@connollygallagher.com

Lauren P. DeLuca
Connolly Gallagher LLP
302-757-7312
ldeluca@connollygallagher.com

October 7, 2016



Recent Court Decisions and 
New Legislation Impacting 

Delaware Election Law

Today’s Topic:



Election Law in Action



Delaware City’s City Council Election

• January 5, 2016 Notice of Elections incorrectly stated 
that all residents over 18 with valid ID could vote in 
City Council election.

• Charter amendment in 2013 permitted the City to use 
the Dep’t of Elections voter list.

• As a result, City residents needed to register with the 
Dep’t of Elections in order to be eligible to vote.

• Error discovered in preparing for election.
• Election cancelled April 4th; held on May 5th
• Avoided potential nullification of election



Delaware City’s City Council Election

15 Del. C. § 7553 Notices; posting; publishing; 
deadlines, election calendar.

• (a) For each election of members of the municipal 
government, a municipality shall post a Notice of 
Election conspicuously within the municipality no 
later than 20 days prior to the date of the election. 
Such notice shall include the date, time and location 
of the election, the candidates for each office on the 
ballot and the qualifications to vote in the election….



Delaware City’s City Council Election

15 Del. C. § 7553 Notices; posting; publishing; deadlines, 
election calendar.

• (f) Within 3 business days of posting election notices 
pursuant to subsections (a) and (b) of this section, a 
municipality shall provide a copy of each election notice 
to the Department of Elections. The Department of 
Elections may reject any election notice that is filed late 
or that is materially incorrect. If such rejection results in 
the violation of subsection (a) or (b) of this section, the 
municipality shall reschedule the election in accordance 
with this section.



Representative Elections 
and Referendum Elections

“One Person, One Vote”



State and Federal 
Representative Elections
• One person indeed is one vote.
• Constitutional guarantee.
• In Delaware, Title 15, Chapter 75, Subchapter IV 

applies.
• There is no constitutional right to vote in more than 

one place for State or Federal Representatives, even if 
an individual owns multiple properties.

• As a general rule, a person can only vote where they 
have declared their residency.



Municipal Representative Elections

• One person is not necessarily one vote.
• In Delaware, Title 15, Chapter 75, Subchapter IV 

applies.
• Municipal Charters define the right to vote.
– Example: an individual with a second home in a beach town 

may vote if the Charter grants right to “property owners.”
• Not all Charters permit such voting.
– Example: Delaware City requires residency in order to vote 

for Town Council.



Municipal Referendum Elections
• One person often does not mean one vote.
• In Delaware, Title 15, Chapter 75, Subchapter IV 

does not apply.
• “Qualified voter,” is determined by the municipality.
• Opens the door to allow property owner voting and 

even entity voting.
• The interests addressed in referenda (i.e. taxes) are 

often more applicable to property owners.



Covington v. The City of Rehoboth 
Beach

• Action brought in Court of Chancery in 2015 against 
The City of Rehoboth Beach.

• Plaintiffs were non-resident property owners.
• Challenged six-month durational residency 

requirement.



Covington v. The City of Rehoboth 
Beach
• Defense: Plaintiffs lacked standing.
– As non-resident, property owners, they had no 

constitutional right to vote.
– Only right they had was statutory based à whatever rights 

General Assembly wants to give.
– Even changing residency requirement would have no 

impact on non-resident property owners.
– Therefore lacked standing, as non-residents, to challenge a 

residency requirement on behalf of residents.



Covington v. The City of Rehoboth 
Beach
• Teleconference before Vice Chancellor Glasscock on 

the plaintiff’s motion for temporary restraining order 
and motion to expedite.
– Granted motion to expedite, but shared these thoughts:



Nichols v. City of Rehoboth Beach, et al

• Same statute, but different plaintiff challenging 
referendum election.
– Plaintiff was a resident property owner of 

Rehoboth Beach  who voted in the election.
• Challenged the election after it took place.
– Bond issuance approved by vote of 637 to 606.

• Entity voting – Delaware is one of few states 
that allows entity voting.



Nichols v. City of Rehoboth Beach, et al

• Plaintiff’s allegations:
– Counts I and II alleged six month residency 

requirement violated Fourteenth Amendment.
– Count III alleged property owners’ ability to vote 

more than one time also violated Fourteenth 
Amendment.

– Count IV alleged Rehoboth Beach “exceeded 
authority” by purchasing newspaper advertisement 
in connection with election.



Nichols v. City of Rehoboth Beach, et al

• Rehoboth moved to dismiss the complaint on 
numerous grounds:
– Challenge was too late.
– Plaintiff lacked standing.
– Plaintiff sued the wrong party.
– The Court should abstain and stay the case.

• District Court agreed with Rehoboth that Ms. 
Nichols lacked standing, dismissed the case 
without reaching the other defenses.



Nichols v. City of Rehoboth Beach, et al

• District Court dismisses the case
– No standing because she lacked an injury – she voted!

“The court agrees with Defendants that Nichols lacks standing.  
Initially, the court agrees with Defendants that Nichols is not 
contesting the expenditure of tax funds, but the legality of the 
Special Election.  Second, the court notes that Nichols suffered no 
particularized injury as a result of the Special Election.  Nichols is 
a property owner in the city and had the right to vote in the Special 
Referenda Election.  Thus, she lacks the concrete personal injury 
necessary to bring suit. As a result, the court lacks subject matter 
jurisdiction to hear this action.  Therefore, the complaint must be 
dismissed.”  Nichols v. City of Rehoboth Beach, 2015 WL 8751180, 
at *3 (D. Del. Dec. 14, 2015).



Nichols v. City of Rehoboth Beach, et al

• Plaintiff appeals to the Third Circuit.
–Main argument:  has standing as municipal 

taxpayer.
• City’s argued this is a voter standing case
– Court should affirm District Court, which 

dismissed on lack of standing.
• Boiled down to an argument over whether 

Plaintiff showed municipal taxpayer standing.



Nichols v. City of Rehoboth Beach, et al

• Third Circuit affirms District Court, 2-1.
• Judge Fisher, writing for the majority:



Nichols v. City of Rehoboth Beach, et al

• Majority also concluded that “the expenditure 
of municipal funds to hold a special election is 
not sufficient to establish municipal taxpayer 
standing.”

• Affirmed District Court – Plaintiff did not have 
standing as a municipal taxpayer.



Nichols v. City of Rehoboth Beach, et al

• Third Circuit left open the issue of the 
constitutionality of entity voting.

• Judge Cowen, in dissent, would have found 
plaintiff had standing to challenge the 
constitutionality of the “one person, one vote” 
principle.



Municipal Board of Elections 
Pre-Election Powers and Duties

15 Del. C. § 7552 Election results; recounts; contests.
• (a) A citizen of the municipality may submit a written 

complaint, regarding any aspect of pre-election activity 
that is contrary to the provisions of subchapters IV and V 
of this chapter, to the municipality's Board of Elections. 
…  The municipal Board of Elections shall meet in a 
special public meeting …. Within 24 hours of the special 
public meeting, the municipal Board of Elections shall 
issue a written decision on whether the pre-election action 
or activity was legally incorrect and ordering lawful 
action necessary to correct such legal error in the pre-
election action or activity.



Municipal Board of Elections 
Post-Election Powers and Duties

15 Del. C. § 7558 Election results; recounts; contests.
• (b) The municipal Board of Elections shall announce 

the results of an election as soon as possible 
following the close of the polls.

[…]
• (d) No later than 48 hours following the closing of 

the polls, the municipal Board of Elections shall 
convene within to determine the result of the election 
and certify the name of the winning candidates.



Young v. Red Clay Consolidated School 
District

• Action brought in Court of Chancery in 2015 against 
the Board of Elections for New Castle County.

• Plaintiffs were voters who were unable to access 
polling places for a referendum vote.

• Challenged Board of Elections’ certification of 
election because Board did not investigate or take 
into consideration alleged election law violations.



Young v. Red Clay Consolidated School 
District

• Precedent dating back to 1897 held that the Board had 
little authority to address Plaintiffs’ grievances.

• Board could look into fraud, but only fraud on the 
face of a ballot.  

• Board is a ministerial, not judicial body.
• Appropriate remedy was a plenary action.
• No writ would issue to compel the Board to take an 

action that was not required or authorized by statute.



Young v. Red Clay Consolidated School 
District

• Amendments to the Delaware Code in 2015 appear to 
have addressed some of these issues:
– County boards of elections were merged into one State 

Department of Elections.
– State Election Commissioner granted broad investigatory 

and fact-finding powers, including the ability to issue 
subpoenas.

• However, Title 15 does not grant these powers 
to municipal Boards of Election



Matter of Gunn

• 2014 Election for Recorder of Deeds in Kent County.
• La Mar Gunn initially declared the winner by 2 votes.
• Board of Canvass conducted three recounts and eventually 

certified the election declaring Betty Lou McKenna as victor.
• Gunn appeals Board’s certification to the Superior Court.
• McKenna moves to dismiss, but Court denies the motion and 

orders the Department of Elections to conduct a hand recount.
• McKenna appeals Superior Court decision to the Delaware 

Supreme Court.



Matter of Gunn

• McKenna appeals to Supreme Court.
• Argues that the Board of Canvass were not “election officers” 

whose alleged malconduct could provide a candidate grounds 
to mount an appeal to the Superior Court.

15 Del. C. § 5941. Who may contest; causes
• Any person claiming to be elected to an office . . . may contest 

the right of any person declared to be duly elected to such 
office for any of the following causes:

• (1) For malconduct on the part of the election officers or clerks 
holding the election, or any one of them.



Matter of Gunn

• Supreme Court rules in McKenna’s favor, agreeing that the 
Superior Court did not have jurisdiction under 15 Del. C. §
5941.

• Holds that the only remedy would be filing a writ petition 
under the Supreme Court’s own original jurisdiction.

• Gunn does just that: seeks a writ of certiorari from the 
Delaware Supreme Court, essentially asking the Court to 
instruct the Board of Canvass to:
– Reconvene for the purpose of recounting the votes; and
– Issue a certification of the election results based on the recount.



Matter of Gunn - Defenses
• Petition was time-barred.

– Writs of certiorari must be filed within 30 days after a final decision. 
– Delay is only excused by exception circumstances.
– Petitioner waited almost seven months to file and no exceptional 

circumstances existed.

• Petitioner filed the wrong writ.
– Certiorari is for judicial or quasi-judicial acts.
– Board of Canvass is a purely ministerial body.
– On certiorari, a court cannot review the lower court’s factual findings.
– Petitioner only sought a review (i.e. a recount) of the Board of 

Canvass’s factual finding (i.e. certification of the vote count).



Legislative Update



Voter Eligibility – 15 Del. C. § 7554

§ Recent amendment to Title 15 will become 
effective as of January 1, 2017.

§ Limits the any residency requirement: a 
municipality cannot import a “durational 
residency requirement in excess of 30 days.”

§ Limits any deadline for voter registration: “The 
deadline for voter registration shall be no more 
than 30 days prior to any scheduled municipal 
election.”



Voter Eligibility – 15 Del. C. § 7554

Section 1

• (a) Voter eligibility shall be as specified within the town 
charter; provided however, that in no event shall a 
municipality impose a durational residency requirement in 
excess of 30 days.



Voter Eligibility – 15 Del. C. § 7554
Section 1 (cont’d)

• (b) A municipality that uses the State's Voter Registration 
System as the source of its list of registered voters must enter 
into a written agreement with the Department of Elections that 
specifies the responsibilities of each party registering voters, 
maintaining voter records and providing Election Day 
support. The deadline for voter registration shall be no 
more than 30 days prior to any scheduled municipal 
election, and timeliness shall be determined in accordance 
with § 2036(1) and (2) of this title.



Voter Eligibility – 15 Del. C. § 7554
Section 1 (cont’d)

• (c) A municipality that maintains its own voter registration 
system shall publish and post a schedule of when eligible 
citizens may register to vote. The deadline for voter 
registration shall be no more than 30 days prior to any 
scheduled municipal election, and timeliness shall be 
determined in accordance with § 2036(1) and (2) of this 
title. The municipality shall provide eligible citizens a 
reasonable opportunity to register to vote.



Voter Eligibility – 15 Del. C. § 7554
Section 2

• As of the effective date of this Act, any municipality whose 
charter requires voters to register more than 30 days before a 
scheduled municipal election shall be deemed to have a voter 
registration deadline 30 days before any scheduled elections.

Section 3

• This Act shall be effective January 1, 2017.



Candidate Eligibility – HB31
• Note: Proposed legislation only. Bill passed the House and 

Senate, but was VETOED by the Governor.
• HB31 proposed an amendment to the Town of Laurel’s Charter 

that would require:
– Candidates for Mayor and Town Councilman to have been a 

resident for at least one year.
– Candidates for Mayor, Town Councilman, and Town. 

Councilman at Large may not have been convicted of a felony.
– Candidates for those positions to submit a full background check 

by the DE State Police.



Candidate Eligibility – HB31
• Proposed amendment to the Charter of The Town of Laurel by 

inserting the underlined text:

Section 6.
• (h) Each Town Councilman, Town Councilman At Large, 

and the Mayor, may NOT have been convicted of a 
felony. Each candidate running for office must submit a 
full background check conducted by the Delaware State 
Police. Candidate will be responsible for paying for the 
cost of the background check. The background check 
must be submitted at the time of the filing of the Candidate 
Filing Form.



Where to look for guidance?

• Title 15, Chapter 75, “Municipal Elections” (available 
at www.delcode.delaware.gov).

• Subchapter IV applies to all municipal elections 
EXCEPT the City of Wilmington AND any 
municipality “whose powers are vested in a Town 
Meeting or Town Assembly consisting of all eligible 
voters, residents, and/or leaseholders ….” (i.e. Arden, 
Ardent own, Arden croft).



Questions?


